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1 So in original. The word ‘‘to’’ probably should not appear. 

which is set out in the Appendix to Title 5, Government 
Organization and Employees. 

CODIFICATION 

Section is comprised of section 111 of Pub. L. 111–203. 
Subsec. (i)(2) of section 111 of Pub. L. 111–203 amended 
section 5314 of Title 5, Government Organization and 
Employees. 

AMENDMENTS 

2017—Subsec. (c)(4). Pub. L. 115–61 added par. (4). 

§ 5322. Council authority 

(a) Purposes and duties of the Council 

(1) In general 

The purposes of the Council are—
(A) to identify risks to the financial sta-

bility of the United States that could arise 
from the material financial distress or fail-
ure, or ongoing activities, of large, inter-
connected bank holding companies or 
nonbank financial companies, or that could 
arise outside the financial services market-
place; 

(B) to promote market discipline, by elimi-
nating expectations on the part of share-
holders, creditors, and counterparties of 
such companies that the Government will 
shield them from losses in the event of fail-
ure; and 

(C) to respond to emerging threats to the 
stability of the United States financial sys-
tem. 

(2) Duties 

The Council shall, in accordance with this 
subchapter—

(A) collect information from member 
agencies, other Federal and State financial 
regulatory agencies, the Federal Insurance 
Office and, if necessary to assess risks to the 
United States financial system, direct the 
Office of Financial Research to collect infor-
mation from bank holding companies and 
nonbank financial companies; 

(B) provide direction to, and request data 
and analyses from, the Office of Financial 
Research to support the work of the Council; 

(C) monitor the financial services market-
place in order to identify potential threats 
to the financial stability of the United 
States; 

(D) to 1 monitor domestic and inter-
national financial regulatory proposals and 
developments, including insurance and ac-
counting issues, and to advise Congress and 
make recommendations in such areas that 
will enhance the integrity, efficiency, com-
petitiveness, and stability of the U.S. finan-
cial markets; 

(E) facilitate information sharing and co-
ordination among the member agencies and 
other Federal and State agencies regarding 
domestic financial services policy develop-
ment, rulemaking, examinations, reporting 
requirements, and enforcement actions; 

(F) recommend to the member agencies 
general supervisory priorities and principles 
reflecting the outcome of discussions among 
the member agencies; 

(G) identify gaps in regulation that could 
pose risks to the financial stability of the 
United States; 

(H) require supervision by the Board of 
Governors for nonbank financial companies 
that may pose risks to the financial sta-
bility of the United States in the event of 
their material financial distress or failure, 
or because of their activities pursuant to 
section 5323 of this title; 

(I) make recommendations to the Board of 
Governors concerning the establishment of 
heightened prudential standards for risk-
based capital, leverage, liquidity, contingent 
capital, resolution plans and credit exposure 
reports, concentration limits, enhanced pub-
lic disclosures, and overall risk management 
for nonbank financial companies and large, 
interconnected bank holding companies su-
pervised by the Board of Governors; 

(J) identify systemically important finan-
cial market utilities and payment, clearing, 
and settlement activities (as that term is de-
fined in subchapter IV); 

(K) make recommendations to primary fi-
nancial regulatory agencies to apply new or 
heightened standards and safeguards for fi-
nancial activities or practices that could 
create or increase risks of significant liquid-
ity, credit, or other problems spreading 
among bank holding companies, nonbank fi-
nancial companies, and United States finan-
cial markets; 

(L) review and, as appropriate, may submit 
comments to the Commission and any stand-
ard-setting body with respect to an existing 
or proposed accounting principle, standard, 
or procedure; 

(M) provide a forum for—
(i) discussion and analysis of emerging 

market developments and financial regu-
latory issues; and 

(ii) resolution of jurisdictional disputes 
among the members of the Council; and

(N) annually report to and testify before 
Congress on—

(i) the activities of the Council; 
(ii) significant financial market and reg-

ulatory developments, including insurance 
and accounting regulations and standards, 
along with an assessment of those develop-
ments on the stability of the financial sys-
tem; 

(iii) potential emerging threats to the fi-
nancial stability of the United States; 

(iv) all determinations made under sec-
tion 5323 of this title or subchapter IV, and 
the basis for such determinations; 

(v) all recommendations made under sec-
tion 5329 of this title and the result of such 
recommendations; and 

(vi) recommendations—
(I) to enhance the integrity, efficiency, 

competitiveness, and stability of United 
States financial markets; 

(II) to promote market discipline; and 
(III) to maintain investor confidence. 

(b) Statements by voting members of the Council 

At the time at which each report is submitted 
under subsection (a), each voting member of the 
Council shall—
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(1) if such member believes that the Council, 
the Government, and the private sector are 
taking all reasonable steps to ensure financial 
stability and to mitigate systemic risk that 
would negatively affect the economy, submit a 
signed statement to Congress stating such be-
lief; or 

(2) if such member does not believe that all 
reasonable steps described under paragraph (1) 
are being taken, submit a signed statement to 
Congress stating what actions such member 
believes need to be taken in order to ensure 
that all reasonable steps described under para-
graph (1) are taken. 

(c) Testimony by the Chairperson 

The Chairperson shall appear before the Com-
mittee on Financial Services of the House of 
Representatives and the Committee on Banking, 
Housing, and Urban Affairs of the Senate at an 
annual hearing, after the report is submitted 
under subsection (a)—

(1) to discuss the efforts, activities, objec-
tives, and plans of the Council; and 

(2) to discuss and answer questions con-
cerning such report. 

(d) Authority to obtain information 

(1) In general 

The Council may receive, and may request 
the submission of, any data or information 
from the Office of Financial Research, member 
agencies, and the Federal Insurance Office, as 
necessary—

(A) to monitor the financial services mar-
ketplace to identify potential risks to the fi-
nancial stability of the United States; or 

(B) to otherwise carry out any of the pro-
visions of this subchapter. 

(2) Submissions by the office and member 
agencies 

Notwithstanding any other provision of law, 
the Office of Financial Research, any member 
agency, and the Federal Insurance Office, are 
authorized to submit information to the Coun-
cil. 

(3) Financial data collection 

(A) In general 

The Council, acting through the Office of 
Financial Research, may require the submis-
sion of periodic and other reports from any 
nonbank financial company or bank holding 
company for the purpose of assessing the ex-
tent to which a financial activity or finan-
cial market in which the nonbank financial 
company or bank holding company partici-
pates, or the nonbank financial company or 
bank holding company itself, poses a threat 
to the financial stability of the United 
States. 

(B) Mitigation of report burden 

Before requiring the submission of reports 
from any nonbank financial company or 
bank holding company that is regulated by a 
member agency or any primary financial 
regulatory agency, the Council, acting 
through the Office of Financial Research, 
shall coordinate with such agencies and 
shall, whenever possible, rely on information 

available from the Office of Financial Re-
search or such agencies. 

(C) Mitigation in case of foreign financial 
companies 

Before requiring the submission of reports 
from a company that is a foreign nonbank fi-
nancial company or foreign-based bank hold-
ing company, the Council shall, acting 
through the Office of Financial Research, to 
the extent appropriate, consult with the ap-
propriate foreign regulator of such company 
and, whenever possible, rely on information 
already being collected by such foreign regu-
lator, with English translation. 

(4) Back-up examination by the Board of Gov-
ernors 

If the Council is unable to determine wheth-
er the financial activities of a U.S. nonbank fi-
nancial company pose a threat to the financial 
stability of the United States, based on infor-
mation or reports obtained under paragraphs 
(1) and (3), discussions with management, and 
publicly available information, the Council 
may request the Board of Governors, and the 
Board of Governors is authorized, to conduct 
an examination of the U.S. nonbank financial 
company for the sole purpose of determining 
whether the nonbank financial company 
should be supervised by the Board of Gov-
ernors for purposes of this subchapter. 

(5) Confidentiality 

(A) In general 

The Council, the Office of Financial Re-
search, and the other member agencies shall 
maintain the confidentiality of any data, in-
formation, and reports submitted under this 
subchapter. 

(B) Retention of privilege 

The submission of any nonpublicly avail-
able data or information under this sub-
section and part B shall not constitute a 
waiver of, or otherwise affect, any privilege 
arising under Federal or State law (includ-
ing the rules of any Federal or State court) 
to which the data or information is other-
wise subject. 

(C) Freedom of Information Act 

Section 552 of title 5, including the excep-
tions thereunder, shall apply to any data or 
information submitted under this subsection 
and part B. 

(Pub. L. 111–203, title I, § 112, July 21, 2010, 124 
Stat. 1394.)

Editorial Notes 

REFERENCES IN TEXT 

This subchapter, referred to in subsecs. (a)(2) and 
(d)(1)(B), (4), (5)(A), was in the original ‘‘this title’’, 
meaning title I of Pub. L. 111–203, July 21, 2010, 124 Stat. 
1391, which is classified principally to this subchapter. 
For complete classification of title I to the Code, see 
Short Title note set out under section 5301 of this title 
and Tables. 

VerDate 0ct 09 2002 10:17 Oct 12, 2021 Jkt 000000 PO 00000 Frm 01829 Fmt 5800 Sfmt 5800 D:\OLRC\DATA\PRINT\2018SUPP220\OUTPUT\PCC\FOLIOS\USC12.20 PROD



Page 1830TITLE 12—BANKS AND BANKING§ 5323

§ 5323. Authority to require supervision and reg-
ulation of certain nonbank financial compa-
nies 

(a) U.S. nonbank financial companies supervised 
by the Board of Governors 

(1) Determination 

The Council, on a nondelegable basis and by 
a vote of not fewer than 2⁄3 of the voting mem-
bers then serving, including an affirmative 
vote by the Chairperson, may determine that 
a U.S. nonbank financial company shall be su-
pervised by the Board of Governors and shall 
be subject to prudential standards, in accord-
ance with this subchapter, if the Council de-
termines that material financial distress at 
the U.S. nonbank financial company, or the 
nature, scope, size, scale, concentration, inter-
connectedness, or mix of the activities of the 
U.S. nonbank financial company, could pose a 
threat to the financial stability of the United 
States. 

(2) Considerations 

In making a determination under paragraph 
(1), the Council shall consider—

(A) the extent of the leverage of the com-
pany; 

(B) the extent and nature of the off-bal-
ance-sheet exposures of the company; 

(C) the extent and nature of the trans-
actions and relationships of the company 
with other significant nonbank financial 
companies and significant bank holding 
companies; 

(D) the importance of the company as a 
source of credit for households, businesses, 
and State and local governments and as a 
source of liquidity for the United States fi-
nancial system; 

(E) the importance of the company as a 
source of credit for low-income, minority, or 
underserved communities, and the impact 
that the failure of such company would have 
on the availability of credit in such commu-
nities; 

(F) the extent to which assets are managed 
rather than owned by the company, and the 
extent to which ownership of assets under 
management is diffuse; 

(G) the nature, scope, size, scale, con-
centration, interconnectedness, and mix of 
the activities of the company; 

(H) the degree to which the company is al-
ready regulated by 1 or more primary finan-
cial regulatory agencies; 

(I) the amount and nature of the financial 
assets of the company; 

(J) the amount and types of the liabilities 
of the company, including the degree of reli-
ance on short-term funding; and 

(K) any other risk-related factors that the 
Council deems appropriate. 

(b) Foreign nonbank financial companies super-
vised by the Board of Governors 

(1) Determination 

The Council, on a nondelegable basis and by 
a vote of not fewer than 2⁄3 of the voting mem-
bers then serving, including an affirmative 
vote by the Chairperson, may determine that 

a foreign nonbank financial company shall be 
supervised by the Board of Governors and shall 
be subject to prudential standards, in accord-
ance with this subchapter, if the Council de-
termines that material financial distress at 
the foreign nonbank financial company, or the 
nature, scope, size, scale, concentration, inter-
connectedness, or mix of the activities of the 
foreign nonbank financial company, could 
pose a threat to the financial stability of the 
United States. 

(2) Considerations 

In making a determination under paragraph 
(1), the Council shall consider—

(A) the extent of the leverage of the com-
pany; 

(B) the extent and nature of the United 
States related off-balance-sheet exposures of 
the company; 

(C) the extent and nature of the trans-
actions and relationships of the company 
with other significant nonbank financial 
companies and significant bank holding 
companies; 

(D) the importance of the company as a 
source of credit for United States house-
holds, businesses, and State and local gov-
ernments and as a source of liquidity for the 
United States financial system; 

(E) the importance of the company as a 
source of credit for low-income, minority, or 
underserved communities in the United 
States, and the impact that the failure of 
such company would have on the avail-
ability of credit in such communities; 

(F) the extent to which assets are managed 
rather than owned by the company and the 
extent to which ownership of assets under 
management is diffuse; 

(G) the nature, scope, size, scale, con-
centration, interconnectedness, and mix of 
the activities of the company; 

(H) the extent to which the company is 
subject to prudential standards on a consoli-
dated basis in its home country that are ad-
ministered and enforced by a comparable 
foreign supervisory authority; 

(I) the amount and nature of the United 
States financial assets of the company; 

(J) the amount and nature of the liabil-
ities of the company used to fund activities 
and operations in the United States, includ-
ing the degree of reliance on short-term 
funding; and 

(K) any other risk-related factors that the 
Council deems appropriate. 

(c) Antievasion 

(1) Determinations 

In order to avoid evasion of this subchapter, 
the Council, on its own initiative or at the re-
quest of the Board of Governors, may deter-
mine, on a nondelegable basis and by a vote of 
not fewer than 2⁄3 of the voting members then 
serving, including an affirmative vote by the 
Chairperson, that—

(A) material financial distress related to, 
or the nature, scope, size, scale, concentra-
tion, interconnectedness, or mix of, the fi-
nancial activities conducted directly or indi-
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